IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONGREGATI ON KOL AM and : ClVIL ACTI ON
RABBI ELLI OT HOLI N :
Pl ai ntiffs,

V.

ABI NGTON TOMWNSHI P; BOARD
OF COW SS|I ONERS COF ABI NGTON
TOMSH P; THE ZONI NG HEARI NG
BOARD OF ABI NGTON TOWNSHI P
and LAWRENCE T. MATTEO JR. ,
Def endant s. : NO. 01-1919

MEMORANDUM

Newconer, S.J. July , 2001
Currently before the Court is plaintiff’'s Mtion for
Partial Summary Judgnent, and defendants’ response thereto.

l. | NTRODUCTI ON

Plaintiffs, Congregation Kol Am and Rabbi Elliot Holin
al l ege that the zoning | aws of Abi ngton Townshi p, Pennsyl vani a
violate the United States and Pennsyl vania Constitutions because
t hey prohibit houses of worship fromlocating in residential
districts, yet allow other institutions to settle in those

districts.?

Plaintiffs seek partial sunmmary judgment on the
followi ng counts in their Conplaint: 1) count |, violation of the
free exercise of religion pursuant to the First and Fourteenth
Amendnents of the United States Constitution; 2) count 11,
viol ation of freedom of conscience pursuant to Article |, Section
3 of the Pennsylvania Constitution; 3)count 111, violation of
freedom of speech pursuant to the First and Fourteenth Anendnent
of the United States Constitution; 4) count 1V, violation of
freedom of speech pursuant to Article I, Section 7 of the
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1. BACKGROUND

Plaintiff Congregation Kol Am (“Kol Am”) is a
Pennsyl vani a non-profit corporation which has operated as a
religious institution in the Philadel phia area since 1994. A
Ref orm Jewi sh Congregation, it has about 200 nenber-fam|lies, and
its purpose is to conduct religious exercises and operate a
Hebrew School two days per week. Plaintiff Elliot Holin is the
Rabbi of Congregation Kol Am .

Def endant Abi ngton Township (the “Township”) is a First
Cl ass townshi p? in Pennsyl vania, and is enpowered to act through
its governing body, officials, enployees and official bodies, and
has the power to regulate and restrict the use of |and and
structures within its borders. Defendant Board of Conm ssioners
(the “Board”) is the duly el ected executive body of the Township.
Its nmenbers select the nenbers of defendant the Zoning Hearing
Board of Abi ngton Township (“ZHB").

The ZHB is the body that hears and deci des: 1) appeals

Pennsyl vania Constitution; 5) count VII, violation of equal
protection pursuant to the Fourteenth Anendnent of the United
States Constitution; 6) count VIII, violation of equal protection
pursuant to Article |, Section 26 of the Pennsylvania

Constitution; 7) count |X, violation of due process pursuant to

t he Fourteenth Amendnent of the United States Constitution.
Plaintiffs clains for federal constitutional violations have been
rai sed pursuant to 42 U.S.C. § 1983.

2Abi ngt on Townshi p operates as a First C ass Township
pursuant to the First Cass Townshi p Code of Pennsyl vania, 53 PA
Cons. StAaT. 8§ 55101.



concerning the zoning ordi nance at issue today, the May 9, 1996
Revi sed Abi ngton Townshi p Zoni ng Ordi nance (the “1996

Ordi nance”); 2) special exceptions to the 1996 O di nance; and 3)
variances fromthe terns of the 1996 Ordi nance.

Def endant Lawrence T. Matteo, Jr. is the Director of
Code Enforcenent for the Townshi p.

In 1978, the Townshi p enacted O di nance No. 1469 (the
“1978 Ordi nance”) which created a V-Residence Zoning District.
The V-Residence district permtted the follow ng uses by right:
single famly detached dwellings, tilling of soil, township
adm nistrative buildings, public libraries, parks, and play or
recreational areas. Religious institutions were permtted by
speci al exception of the ZHB.

Then, in 1990, the Townshi p anended the 1978 O di nance
with Odinance No. 1676 (the “1990 Ordi nance”). The 1990
Ordinance elimnated all uses by right in a V-Residence district,
except for single famly detached dwellings and accessories for
those dwellings. It further elimnated all uses previously
al l owabl e by speci al exception including religious ones.

The May 9, 1996 O di nance changed t he desi gnation of
the Township' s low density residential district from V-Residence
to R1 Residential. The 1996 Ordi nance does not specifically
allowreligious institutions fromlocating in any of its four

residential districts, R1, R2, R3 and R4. The R-1 district



permts the follow ng uses by right: agriculture, |ivestock,
single famly detached dwel ling, and conservation and recreation
preserve. It also permts the follow ng uses by speci al
exception: kennel, riding acadeny, nunicipal conplex, outdoor
recreation, energency services and utility facility.

Article IV of the 1996 O di nance further defines the
uses permtted by special exceptionin an R 1 district. For
exanpl e, section 706(E)(8) states that a nunicipal conplex
i ncl udes such uses as a nunicipal adm nistration building, police
barracks, library, or road nmai ntenance facility. Additionally,
section 706(Q (6) defines outdoor recreation as “[p]Jublic or
private mniature golf courses, swinmmng pools, ball courts,
tennis courts, ball fields, trails, and simlar uses...[o0]utdoor
recreation shall [also] include any accessory use, such as snack
bars, pro shops, club houses, county clubs” or other simlar
uses. Further, section 706(J)(3) states that term*“utility
facility” includes public transportation structures such as train
stations and bus shelters.

The 1996 Ordi nance was enacted to further the goals of
the Townshi p’s Conprehensive Plan, first enacted in 1977. The
pur pose of the Conprehensive Plan is to serve as a “guide to
orderly Townshi p devel opnment in pronoting health, safety, welfare
and conveni ence of the people withinit. It organizes and

coordi nates the relationshi ps between | and use patterns. It



charts a course for growth and change.” COWREHENSI VE PLAN FOR
ABINGTON TOmsH P, 8 |.A (1977).

I n August 1999, plaintiffs entered into an agreenent
wth the Sisters of the Holy Fam |y of Nazareth (“the Sisters”)
to purchase property located at 1908 Robert Road, Abi ngton
Townshi p, Pennsylvania (the “Property”) for use as a pl ace of
wor ship. The Property, located in an R 1 district, is a 10.9
acre parcel of land on a 30 foot wi de cul -de-sac road. It
contains several buildings including a 250 seat chapel, and the
Sisters used the Property as a convent and as a place of worship
from 1957 to 1995. Then in 1995, the Sisters | eased the Property
to the G eek Othodox Monastery of the Preservation of Qur Lord
for simlar uses.

In January 2000, plaintiffs initiated proceedi ngs
before the ZHB requesting the ZHB' s approval to continue the
Sisters’ use of the property, the ZHB s approval of a speci al
exception, or a variance to use the property as a place of
wor ship. During those proceedi ngs, Kol Am representatives
testified that its Congregation may grow from 201 households to
350 households in five years. Further, Kol Am intends to
conduct Sabbath services on Friday and Saturday, Bar Mt zvahs,
Bat Mtzvahs, Hi gh Holiday Services, and outdoor weddi ng
cerenmonies. Kol Am also plans to expand the existing parking

from 20 spaces to at |east 137 spaces. The ZHB heard evi dence



that plaintiffs’ proposed use would increase the traffic in the
nei ghborhood from 8 to 121 vehicles during peak afternoon hours,
and from4 to 109 vehicles on Saturday.

On March 20, 2001, the ZHB i ssued an Qpi nion and O der
denying plaintiffs’ requests. Wth respect to plaintiffs’
request to continue the Sisters’ use of the property, the ZHB
deni ed that request finding that the plaintiffs’ proposed use of
the property differed fromthe Sisters’ use. Accordingly, it
found that the plaintiffs’ use of the Property woul d cause nore
traffic, noise and ot her nei ghborhood di sruptions than the
Sisters’ use. The ZHB' s Opi nion does not specifically address
plaintiffs’ request for a special exception, but the opinion
concl udes that the 1996 Ordi nance does not permt places of
worship to locate in an R 1 district, and recogni zes that the
1996 Ordi nance does not specifically allow a special exception
for places of worship.® Finally, the ZHB s decision to deny
plaintiffs request for a variance was based upon its concl usion
that “there is no legal justification for the Applicant to obtain
a variance.”® 1In light of these facts, the Court now turns to
the plaintiffs’ Motion.

L1l Dl SCUSSI ON

Summary judgnent is appropriate “if the pleadings,

3See ZHB Op., at 20.
‘ZHB Op., at 22.




depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Feb. R CQv. P
56(c) (1994). The party noving for summary judgnent has the

initial burden of showing the basis for its notion. See Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once the novant

adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions
on file to show that there is a genuine issue for trial. See id.
at 324.

In their Motion for Partial Summary Judgnent,
plaintiffs only argue that the 1996 Ordi nance fails rational
revi ew under the Equal Protection C ause, the Due Process O ause,
and the First Amendnent.® Although plaintiffs argue that the
1996 Ordinance is facially unconstitutional, the Court will first
exam ne whet her prohibiting Kol Am fromlocating on the Property

by special exception in the circunstances here deprives

°Al t hough plaintiffs contend that the O dinance al so
vi ol ates the Pennsyl vania Constitution, plaintiffs do not devel op
this argunment. Instead, in a footnote, they contend that the
Pennsyl vani a Constitution at |east applies the same standard of
review as the United States Constitution. Thus, because
plaintiffs Mdtion and supporting brief is directed only at
whet her or not the Ordinance can survive rational review, the
Court only decides that issue today.
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plaintiffs of rights secured by the Constitution. This course of
action wll enable the Court to avoid making an unnecessarily

broad constitutional judgnent. See Brockett v. Spokane Arcades,

Inc., 472 U. S. 491, 501-502 (1985); United States v. Gace, 461

U S 171 (1983).

It has | ong been the | aw that zoning regul ati ons nust
bear a substantial relation to the public health, safety, norals
or general welfare, and that |egislators may not inpose
restrictions that unnecessarily and unreasonably interfere upon
the use of private property or the pursuit of useful activities.

See Seattle Title Trust Co. v. Roberge, 278 U. S. 116, 121 (1928).

Thi s general principal has been enforced through the Equal
Protection Cl ause of the Fourteenth Amendment which commands t hat
no State shall “deny to any person within its jurisdiction the
equal protection of the laws," a direction that all persons

simlarly situated should be treated alike. Gty of d eburne v.

A eburne Living Center, 473 U. S. 432, 440 (1985) (citing Plyler

v. Doe, 457 U.S. 202, 216 (1982)).

When anal yzing | egi sl ati on under the Equal Protection
Cl ause, courts generally apply a rational review test; that is
they will generally sustain legislation unless it is not

rationally related to a legitinate state interest.® See Cty of

®When a statute classifies by race, alienage, national
origin or gender, or inpedes upon a fundanental right, courts
will apply heightened standards of review See City of d eburne
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Cl eburne, 473 U. S. at 440; Schwei ker v. WIlson, 450 U. S. 221, 230

(1981); United States Railroad Retirenent Board v. Fritz, 449

U S 166, 174-175 (1980).

The Suprene Court’s decision in City of d eburne

provi des substantial guidance for the Court’s opinion today.
There, the Suprenme Court confronted a zoni ng ordi nance that

requi red special use permts to operate a group honme for the
mentally retarded in a residential district, yet did not require
such permts for apartnent houses, boarding and | odgi ng houses,
dormtories, hospitals, nursing hones and other simlar places.

See Gty of deburne, 473 U. S. at 447. Upon consideration of the

ordi nance, the Court decided that there was no rational reason to
i npose a permt requirenment on a honme for the nentally retarded,
but not the other places listed in the ordinance. See id., at
450. In that case, just as in the instant case, the defendant
city argued that the ordi nance was ai ned at avoi di ng
concentration of population and at | essening congestion of the
streets. See id. However, the Court concluded that “these
concerns obviously fail to explain why apartnent houses,
fraternity and sorority houses, hospitals and the |ike, may
freely locate in the area without a permt.” 1d.

Here, defendants argue that the 1996 Ordi nance properly

v. Ceburne Living Center, 473 U S. 432, 440-41 (1985). However,
as explained, plaintiffs’ only argue now that the Ordinance
cannot withstand rational review.
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precl udes Kol Am fromrequesting a special exception because Kol
Am '’ s presence on the Property would cause traffic, |ight

pol lution, and noise to increase. However, the ZHB failed to
consi der whether any of these disruptions warrant the denial of a
speci al exception.” In fact, the ZHB failed to specifically
address plaintiffs’ request for a special exception, but instead
concl uded that the 1996 Ordi nance does not permt places of
worship to locate in an R 1 district, and recogni zed that the
1996 Ordi nance does not specifically allow a special exception
for places of worship.

Not only does a house of worship inherently further the
public welfare, but defendants’ traffic, noise and |Iight concerns
al so exist for the uses currently allowed to request a speci al
exception. |Indeed, there can be no rational reason to allow a
train station, bus shelter, nunicipal adm nistration building,
police barrack, library, snack bar, pro shop, club house, county
club or other simlar use to request a special exception under
the 1996 Ordinance, but not Kol Am . Because the ZHB failed to
consi der whether traffic, noise, light or other disruptions
warrant the denial of a special exception, and failed to apply

the 1996 Ordinance in a way that accounts for that O dinance’s

‘Upon a review of the ZHB's March 20, 2001 Qpi nion and
Order denying plaintiffs’ request, it is clear that the ZHB only
consi dered these disruptions when addressi ng whether Kol Ami’s
use of the property was a perm ssible continuation of a
nonconf orm ng use.
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differing treatnment of Kol Am fromthe other permtted uses by
speci al exception, the Court finds that defendants deni ed
plaintiffs rights secured by the Constitution.

Accordingly, the Court will grant plaintiffs’ Mtion
for Partial Sunmary Judgnent, and enter judgnent in their favor.

An appropriate Order will follow

Cl arence C. Newconer, S.J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONGREGATI ON KOL AM and : ClVIL ACTI ON
RABBI ELLI OT HOLI N :

Plaintiffs,

V.
ABI NGTON TOANSHI P; BQARD
OF COW SSI ONERS COF ABI NGTON
TOMSHI P; THE ZONI NG HEARI NG
BOARD OF ABI NGTON TOANSHI P
and LAWRENCE T. MATTEO, JR ,

Def endant s. : NO. 01-1919

ORDER

AND NOW this day of July, 2001, the Court hereby
ORDERS as fol | ows:

1) Upon consi deration of plaintiffs’ Mtion for
Partial Summary Judgnent and defendants’ response thereto, said
Motion is GRANTED, the Court finding the 1996 O di nance as
defined in the acconpanyi ng nenorandum 1is unconstitutional as
applied to plaintiffs by the Zoning Hearing Board of Abington
Townshi p.

2) Def endants’ Motion to DISMSS i s DEN ED as noot .

3) The parties’ pre trial nenoranda shall raise and

address any issues remaining for trial.

AND I'T I S SO ORDERED

Cl arence C. Newconer, S.J.






